Migrants and Border Force

Background, Context and the Australian Model

1. The fundamental role of Her Majesty’s Coastguard is to prevent loss of life at sea by
coordinating Search and Rescue. The UK Government is a signatory to international
Conventions, including Safety of Life at Sea (SOLAS) and the United Nations Convention
for the Law of the Sea (UNCLOS); responsibility for establishing, operating and
maintaining an adequate and effective civil maritime and aeronautical search and rescue
service falls to the Secretary of State for Transport. The Transport Secretary fulfils those
responsibilities through the Maritime and Coastguard Agency and Her Majesty’s
Coastguard.
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THome Officé policy objéctive 18 1o prevent these boats fiom reaching the UK and ideally
to return them to French territory (including French waters). We believe there are only
four plausible options that could limit the number of migrants having permanent UK status
upon arrival:

i) change the way migrants are processed and repatriated upon landing in the UK,
which is a matter of Home Office policy;

ii) return the migrants to France once rescued and/or interdicted, which requires
an agreement with the French;

iii) persuade the migrants to return to France voluntarily independent of the method
of pick up, again requiring an agreement with the French; or

iv) stop migrants leaving France to make the journey in the first place.

Regardless of which tactics are deployed to rescue or interdict, the key to success is the
UK having an agreement with France to return migrants.

3. In May 2020, Her Majesty’s Coastguard was invited to a Home Office exercise and trial
of tactics to prevent small boats arriving in the UK. The trials were held in Plymouth within
port limits, in good weather and in daylight. These conditions are not comparable to
conditions in the English Channel. Some tactics resulted in mannequin dummies going
overboard and one manoeuvre led to the decapitation of a mannequin. We viewed the
tactics as unsafe and could result in serious injury or death.

4. In 2019, we coordinated 142 migrant incidents with 1,695 migrants rescued. In 2020,
there were 611 migrant incidents with 8,319 migrants rescued. To date there have been
no fatalities in the UK Search and Rescue Region. In French waters there have been
fatalities notably a family of five (two adults and three children) who died when a boat
capsized off Dunkirk in 2020.

5. Small boat incidents are classified as “in distress” following an extensive information
gathering phase. There is no legal means to do anything other than rescue those in
distress as set out in the Search & Rescue Convention, SOLAS and UNCLOS.
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6. The UK legal system appears to be looking to blame organisations and/or persons for
accidental deaths, for example, North Wales Police have been considering a criminal
prosecution against HM Coastguard which led to a protracted formal investigation and a
Coastguard being interviewed post caution for merely coordinating a rescue whereby a
female was in distress in the water. We have seen a significant increase in Coroners’
Inquests following beach related fatalities during summer 2020 where we are listed as
interested persons.

7. Her Majesty’s Coastguard and Border Force regularly work together to review historical
small boat crossings to scrutinise and assess whether those boats that reached the UK
were indeed in distress. Following the most recent scrutiny, the joint team determined
that one incident out of fifty was assessed as being not in distress and could have been
appropriate for UK Border Force tactics to be used (2%). The remainder (98%) were
considered and confirmed as vessels/persons in distress.

8. Recognising the policy objective of the Home Office to prevent boats from reaching the
UK and ideally returning them to French territory, we have engaged with the Clandestine
Threat Commander (April 2021) to highlight four possible scenarios that could support
those returns to France after a rescue. These scenarios do not impact the integrity of
search and rescue (subject to further legal advice) but do require a return agreement
between the UK and France. We are working through those scenarios at the operational
working level and we will be able to use them immediately if the current situation changes.

INQO03756_0002



Migrants and Border Force

ANNEX v

Australian Model

1. Operation Sovereign Borders’ is a military-led border security operation established by
Australia in 2013 to deter asylum seekers and refugees from arriving by boat in mainland
Australia and its territories. It uses detention centres in Nauru and Papua New Guinea.
This was partially in response to the arrival of approximately 38,000 asylum seekers by
boat and over 300 confirmed deaths at sea in the years 2009-2013.

2. Asylum seekers attempting to reach Australia and its territories by boat are
automatically transferred to offshore detention facilities on the Republic of Nauru or
Papua New Guinea’s Manus Island, both remote islands in the Pacific where their asylum
claims are processed.

3. Australia deploys a ‘tow-back’ policy, supported by both major political parties. The
Australian Defence Force identify and tow vessels with asylum seekers back to their port
of departure, which is usually Indonesia. This policy is condemned by Indonesia as a
violation of its territorial sovereignty.

4. Operation Sovereign Borders has received considerable criticism. A leading legal
scholar has questioned the legality of some of Australia’s border control practices such
as intercepting boats in international waters and towing them back to their port of
departure. The United Nations High Commissioner for Refugees has accused Australia
of violating international human rights obligations by forcibly returning asylum seekers to
their country of origin, and potentially putting their lives in danger. In Australia, there has
been criticism of the secrecy surrounding these operations, and the disclosure of
information from the detention facilities.

5. Australia do not have a traffic separation scheme in one of the world’s busiest
waterways to consider. They have adopted statutory powers to undertake their action
and they undertake the tactics in international waters.
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